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Georg PIKNER, et al, }

REVIEW AND RECOMVENDAT IONS

I, THIAL DATAt The acoussd were trled at Dachau, Germmny, durlng the
period IB-19 Septeuber 1947, befors a General Military Govermment Court.
I1. QHARGES AMD FASHIOULARS:

CHARGE Ir Vielat fon of the lawe aml Usages of Var,

Partioularss In that Gporg PIRNER, Alois MADLMAYR (and)
Johann FOLGER , Germuo _mtinmin or persons acting with
German mblomls, aoting In pursuance of a common design

tn muhjant the paréons hareimfMer desaribed to klllinga,
bentings, tortures, starvatlon, abuses, and indlgnitles,
did, at or in ths vicinity of the Maubhausen Concembrat lon
ﬂl.mp, at Castle Harthelm, and &t or in the vielnity of the
Mauthausen Bub-oamps, inoluding but not limibted to Ebenses,
iros -Haming, Gunskirohen, Gusen, Himkerbrushl, lambash, Ling,

Loiblpass, Melk, Sohweomat , 5t . Georgen, 5%, T-am'brauh'l: Bk,
Valenbin, Sheyr, Tisnua , 'th-r—'rnd#r!, all in ﬁu.-t,-h ot

various and sundry imas botwean Japmary 1, 1962, and Hu.y 6,
1945, wrongfully encoumpe, aid, sbet, and participate In the
subject lon of Folsa, Frenchmen, Greels, Juposlawe, Citlsens
of the Soviet Union, Morwsglans, Danea, Balpiane, Citigons
of the Netherlande, Citirens of the Grand Tuohy of Luxembourg,
Turks, British Subjects, sbatoeless psrsone, Csechs, Chineses,
Oitigens of the United States of Amerien, and ebthor non-
Gammn ratiomals who wers thon and there in the custody of
the then German Helsh, and members of the armsd foroes of
mations thenat war with+tho then UGsroan Reloh who were then
and thers surrendsred and umrmed prisoners of war in the
oustody of the then Gomman Heloh, to killings, boatings,
tortarss, siagmt tog, sbyegs sad pdignitien, the gpuot
agerogmbing thousands,

COHARGE II; Vielation of the Laws and Usages of War,

Farbioularatr In that Osorg PIRNER, a Germn matloml, and
Alole MADIMAYR, an Austrian matiomal, did at%, or in the
v.mmhy of Gusan, A.u.rhr.‘-u., in or abowh Sepbomber 1040,
wrongfully enoournge, ald, abeb and partloipate in the
killing of {approxima %umnm—ﬂamn mtlomls, irmabos
of the Maubhausen Concentmticn Camp, who were %hen in +he
ougtody of the then German Relsh, the exnot mmes and number
of sald vietirs belng unlkmown,

CHARGE J1ly Violaticn ol tho Lawes and Usapges of VArs

Fartioulars) In thet Geopg PIREER, a Germn mtloml, and
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Alois MADIMAYR, an Austrinn mbiomal, 414 st , or in the
7101nity of Ousen, dustria, in or abewk Onkohar 10940,
wrongfully encourngs, aid, abet and partioipmbe in the
killing of approximately 100 non-Germn mtiomls, inmtbes
of ths Maubhausen Compentmbion Camp, who ware then in the
pustody of the then German Reich, the exsct names and mmbers
of sald viotims bolng unkrowm,

111, SIMMARY OF EV LUK &1 Gonpernly Jlarge I, all of the aanmEad

are shown 4o have been former inmtes of suboamp Ousen of Mauthausen
Oonpentration Camp in Austria for considemble periods ef time between tho
dutes alleged in the partioulars of Charge I, are shown 4o have eaoupled
reaponsible positlons and to have partiotpated in the Mawbhausen Oonoentr=
tion Camp mass atrociby. Goncerning Charge 11, acoused PIRHER and
MADIMAYR ares shown to have pertisipated during the fall of 1640 mear Gusen,
hugtria, inthe killing of some nun-ltiarmn milomlis, Lamstes of dhe Mk
hauson Conohptration Camp, Acoused PIRNER and MADIMAYR were found mot

gullty of Charge I1I and the prtioulars thereunder,

Y. WUINRIGE AND KECOMMENDAT ION3 s
1, Georg FIRNER
Tebiom ity GﬂmI';'

hget 45

Civilian Btatumsi Automotive Mabal Worker

Furby Status: Hons

Milltary Fhatuss None

Tloa NG Charee Ij NG Oharge IIy
WG Charge 111

Findinget G Gtarge Iy 6 Charge IT, except
of the words "approximtsly 20";
NG Charge III

Sentenoos 20 yoars, nommarming 2 July 1847

Pvidence for Prosesution: The assused admitted in his testimomy that
he was an immbte of suboamp Gusen 1 of Maubhausen Consentrat lon Camp in
Austris from Maroh 1940 bo the end of Maroh 1048 (R 203, 204), He wmn
oaps of & olearing detail and a room oldest of blook 13 from Maroh 1940 to
the end of 1944 when ho wae assigned as blook eldeat of blook 2 (R 204-208).

Kowale¥l, an immte of suboamp Gusen I from 10 Vay 1940 %o 5 Yoy
1945, tostifisd that he krew the accused since Augusb 1940 (B 9) that tha
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asoused was then erderly of blook 13 (R 10); and that the inmbes of this
plook wers drilled dally by tho assussd and MADIMAYR afbsr tho awaning
roll call (i 20), In Bopember 1940 during drill, after somo slok inmtes
Pall 4o the ground (@ 10), the mecoused kioked omm of them, who was a Fole
(% 12), and beat him with a stiok 70 centimeters long (R 10)., Toguther
with aosused MADIMAYR, who was blook olark in the same blook, the aoounod
put the viotim imto e plt full of water whioh was near the waekroom
betwesn blosks 13 and 14 (R 10), When taken cut of the pit, the inmte
was Hhrown near the blook (R 10) wiwre Lwe obher bodies wers lylng., The
vigfim did net move amd appeared to be dead (R 33, 24), On the same day
tils witness saw the mocused and MADIMAYR beat inmates (R 10), In the
svening between blooks 13 and 14, he saw ;.huu'.i 8 to 10 oorpses of Follsh
trmect os whe had been beaten and h:luiui by the scoused and MADIMAYR (R 12) .
The witnsss further testified that in September and Ootober 1540 ho saw the
aooused and MADIMAYR beat ing imt;l and throwing them near the washroom
(R 11); thet he saw the acoussd, while drunk, caton a Follah prieet; bhat
ths sooused looked imto the priest's mﬁé‘hh and gaw he had gold testh; and
that the mooused tock the prise¥ into the dr&n;ly room. AL about 2000
heiws tha witnoss saw the corpse of ths priest lying near the blosk, Tha
witness wms told by another inmate that the priest waa killed in the orderly
room and his gold teeth had been pullsd owb (R 11)s It wse common know-
ledge that the nooused exohanged the gold for llguor and food (B 13),
The witness further testifled that he saw the mooused and MADLMAYR kill
mry Lomaten (R 1), and thut in September or Ootober 1940 there may
have been fives instances in whish 'Ihhu gocuwsod and MADLMATR lellled proups
of Tive tu vight lmmbes and mamy more in individml eanas (R 13). The
witness ofben heard yells during the night from the direstlon of blook 13,
In the morning, whan he went to wash, he saw plles of bodies, nll of
Folish immtes, in the amtercom or in fromh of the blook (R 18),

Mo roindalk, an iomte of subeamp Gusen I from 16 Juns 1940 40 Marah
1944 (R 39),%est ifled that he 1lvet in blook 9y that he often visited
his oousin in. block 13 (R 40); that on cne cgeasion in the fall of 1940
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(R 56) he sawa Folish priest faint during a drill conducted in fromb
af bloak 15y end that the mcoused beat the viotim with the leg of a
gtool which was two fest lorg and cne and a half lnahes wide, urhil he
killed him (R 40, 41). The body was taken into a emll eorridor. After
an rrdorly brought eame pllsrs, the accused pulled cut Lhe guld beslh
from the priest's moukh and put them in his pocket (R 40). The witness
was nbout five mebers from the viotim when the sccused killed him (R E8),

Franks, an immte of subeamp Gusen I from 1940 to 1846 (R 74), boabi-
fisd that in September 1940 he snw ths accused drill Folish inmbes in
fromt of hls blook and beat them when they did not drill eorrectly. When
gome inmtes foimbed, acoused placed thelr ™odles mear the bloeok amd later
ordered Whose inmates who were r’ail'll__nuva 4o meh themeelves in tho wter
hols bobwsen the blooks, The accused often pushed inmater into tho wher
hols and aometimes drowned them, The witness festified that he saw fiwe
ar atx saah ceses (R 'r:al. In tho fall of 1840 he saw the nooused beaing
irmates every evening. In posalbly twe ousas It was not nooessary for
the accured to drowr the inmtes whom he had beabten besausa thoy ware doad
{8 77). The following morning the bodles of the dexd immtes wore taken
to the roll oall squars Apparently for mecounting purposes/ during roll
call (R 77).

Glowsokl, an inmts of suboamp Gusen I from 28 My 1940 o the fall
Gl 1944 hestificd 4hat In Ostober 1040 ke werk b4 hlonk 18 tn wialh an
inmbe mmed Fryor; that on this osoaslon the apoused and MADIMAYR severely
bent Fryes with sticks, Flve mimutes later the witmess mw the corpas
of this immate lying in the forercom of blook 13 with a desp wound in his
skull \R 94, 06), The witness was later told by a priest that the
ancused am MADIMAYR took the gold taeth from the Lnmte's mouth (R 85),
Fryor was a Palish mtioml (R 110), In the fall of 1940 the witness
gaw the mooused and MADLMATR drown sums lombes aliset every ovening in a
hole at the emd of & wash trough betwesn blooks 18 and 14 (R 87),

Evidence for Defonse: Tha ascused teatifled that the inoldenbas

related by witness Kowelsld in conmeot fon with the drilling of inmates
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of blosk 15, abuwe of the Folish prisst, and the removal of gold Yesth
taken from lomtes were nob trus (R 207, 208), Bleook 13 lnmates wWere
drilled in an open pluce at blocks 25 ard 26 and the blook oldest, not
tho wooused, was in oharge of the detadl (R 208), The mccused denied
tho aosusakinme mada hy witness Marointak (R 211, 214). He admitbed
that in the beginning, when he was in blook 13, soms inmtes, instead of
golng tothe tollet in the evening, would roliove thomselvos 1n the

amteroom and, on four to six coonnions, he plapped an imm¥s behind the
oars n order 4o stop that practice (R 214, 215}, In his testimony, the
nosused algs denled the acsusations mads by witness Franke (R 218).

Ho alsc denied tiab he prtioipabed in the ircident related by witnass
Bluwmokd, somesrning a Folish inmbarmmed Fryoe (R 223).  Hs stated he
s never drunk during tho time he wus block sldest of block 13 (R 224),

The aooused further ‘hﬂa‘h_ifiéd that he was mot arrestoed until 2 July
1847 (R 218); thmt from ey to H::var;'nar 1945 he worksd for the JAmerlicans
(R 217); ard that from that time until his arrest he was with the
vaoteriologleal ressaroh dem rtmect in Erlangen (R 218)s Following hie
arpest the mooused war interrogated only rngu.rﬁing the activitiss of
peoussd MAULMAYH apd, up §0 the Llme bLim nhzr;.'ﬂu wore served upon him, he
bad pot baon apere that he we ascused of amy orime (R 221),

Bagsel, who was an inmbe of suboamp Gusen I from March 1943 to the
caplbulation and 4 blook elark in blook 1 sharing hia room with the acoused,
whr wag Ehen room aldast of the same blook, tontifled thet the nooussd
vas docert towmard him amd toward the inmates in the blook (R 287, 268),

Baiger, who was in subeamp Cusen from May 1943 (R 518), testifled
that he wma ons of the leaders of the resistance movememu among tne
imates of the campy that the accussd was one of hls asslstamta in that
movemsnt (R 319); and that he never heard amy complaimt about the aocusad
(m s20).

Suffioleroy of Evidences As bo Chargs I, the evidence meraly shows
that,as an l:.m.‘ta_ during at lsasy u perbion of the paricd covered by the
charge, the acoused gerved as & blook eldest. It doss not establish that
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ho, in ccoparation with the 38, furthered and mrtioipated in the exeou-
t4on nf the common design, The finsings of gullty under Ctarge IT are
wirranbed by the evidense, The sertence la not excessive,

iebitiongs HNo Fetition for Revisw was filed, A Fetitlon for Clesmen-
oy was filed by the nocused's wife, Mre, Anny Firder, 1 November 1947,

Heoommandatliont That the findings as to Charge I be disapproved,

and that the firdings as to Chargs I1 and the sentence be mpproved,

2. Alols MADIMAYS

Mot lome lity: Augtrian

Agat a7

Civilian Status: Purniturg Polisher

Faowky Shatua Hone

Milltary Statuss Hona

Fleat ~ NG Charge I; NG Charge IIy
NG\ Cha rge TII

Firdinges G Charge It 0 Charmpe 11,
sxnept of the words ‘approximetely 207
NG Oharmge III

Sonbonos: 16 years, gommenoing 15 June 1945

Evidenca for brosssution: The ascussd steted in his ursworn pre-
trinl stotomork that he was an inmte of uuhu;a.mp Gusen of Mauthausen

Gonoert ration Camp in Austria from 1940 (R 527; P-Ex 5-54), and served
thapn ag & blook olerk from June 1841 to 'chu;. spring of 1842 that then he
worked sa o carpeaber sold laber performed dwhdes Ln the motorial resclo-
ing office to Jupme 194%; and Yimt in the same morth he vwas aseigned as
tlook olerk for blook 24, A few weeks later he beoamo n dispensary
olork and Barber for block 24, From February 1946 to § Yay 1946 he
served as & blook olsrk in tho dlspensary at subcamp Gusen II (R 327; F-Ex
5h) 4

Kowalskl, an lnmate of suboamp Gusen from 10 May 1940 to 5 May 1845,
tagtiiod that he knew the ncoussd sinoe Augusht 1940 (K 9] that the ice-
used wms blook olerk 4m block 13 4n August 1940 (R 10); and that the
lnmtes of ‘a-h!.u blook wore drilled by the socused and scoused TIRNER nfber
swening vall aall (R 10). In Septomber 1940. the mooused and the block
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orferly ¥IRNER placed a Folish immate ina plt full of wmber, whish wmes

near the wasliroom batween blooks 13 and 14 (R°12), The viotim had
fallen wille drilling and tad besn beaten by aceused TIRNER, When taien

(R 10)
out of 4he plt, the inmate waa thrown near the bloak/whers two othor bodies

ware lylnge The viotim did mot move arm aposared tC be dead (R 29, 24,
Un the sam day » tho witness saw the aocused ard FIRNER beot
tmrates (# 10), In the evening ho saw B %o 10 corpses botween blooke

13 and 14, of ¥ellah inmbss whe had been teaten and kloked by the acoused
and PIRNER (R 12), The witness further testifled tha% in the sams

memth or in the followlng morth ho saw dhe acoused and TIRNEN beat lnmbes

and throw them pear the weshroom; and thad on 16 August 1940 hs saw the
aeoused kill a Folish inmate who g oarrying stonea., The agoused theo threw
the body near the blook (R 11). The witness further test {fiad that he

saw the nooused and FIANER k11) many inmbtes buk he was unable to stabe the
verenk detes (B 11) ¢ and "nhu."h in Septomber and October 1940 fthare muy have
hoen five ingtances in whioh the scoused and FIRNEY killed groups of five

Go eight immates and many more in individwl sases (& 18),

Fra s, an immate of suboamp Gusen I f‘.rv:‘-m".].E%U to 1946 (& 74), taetl-
fied tiat on 1% August 1940 behind blook 13, he saw the scoused hit a
Tolish immte ropeatedly uotil the Smmate did not move any more. He
later saw the same inmte lying near blosk 18, dead (H 77, 78), In the
uvenlng he inmato's Body was dakon 4o bloak 23 whewe the witness was
quarterad (R 79), On 14 August 1940 this witness, while looldng out of
an window at the end of bloak 23, saw the oamp sldest klok an inmte,
ooud ing him to fall .i'n‘ao a barral of water, and then he saw the nosusad
hold the vistim's head in the darrel of wter for 10 mimutes, thus
drowning him (R 80),

Glowmekl, an inmate of suboamp Cusen I from 28 May 1940 to the fall
nf 1944, test lriod that 1n Cotober 1940 ne wems o Blogk 18 o vialt ao
immts pamed Fryos, and that on this cocasion the acoused nuiII’IItHEH
sevaraly beat Fryoz with stioks, Five mimtes later the witness saw the
norpae of this immate lying inthe forarcom of blesk 13 with a deop wound
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s his mlmll (it 94, 95)., The witness mas later tolf by & priesst that the
Lanuaad and PEANSL Yook tha gold Gewbh - Lrom bhe Lrmoko's mewth [T DB)Y .
Fryor wau 0 Pelish mtioml (R 110),  In the fall of 1940 the witness
guw tho nogused and FIRRE. drown some inmates almost avery srening in a
hole ot the end of & wash trough bebtwssn blooks 1% and 14 (R 97).

Krauge, a former inmmate, stuted in his pxtrajudiclal aworn statamimt
thut in Fevruary 1945 in suhcamp Gusen IT about 200 inpmates were brane-
farrad toblook 26 to bs extermimted by starmt fon, and that the accused,
whe wad then blook eldest and cleTk of tnis bleuk, repurbed afbor the
first night that about 7O lnmtes wors desd, The acoused and hlas blook
personnel boat these Folish, fussian, and Fyonoh inmtes, who were alroady
half Aesd, wikh ll'pmﬂ.& tandles and rubber oluba, after whioh they were
thprows imto a place heaped with dead bu".iuu. The witness did oot know
whethor the viotims were dead, tui *uhlu}r appeared to be dead. When ons

A tihe victlns appearad to be allve by mlking 4 sound, tho novused hit him

ap £hu head wih o elub, - The witness ooneluded that Tho goongan’s miz-
1, samemiE oaused the death of thuse imul.';:iea {i 1168y P=Ex 24},

Hvidenpe fop Defenas: The mesugead tﬂﬁé-l.!-f-.iﬂd ttat he wms blook olerk
al subeamp Cuscn T fwom Juna 1040 to Jupuary or Februnry 189413 that he wnas
thon nsslgnod n Job pellshing the furniture of the oamp cormandery that
aftarmrds ha was clerk for the onnstrustion mterial mestion; that ne
s i the hospital from the fall of 1941 to the spring of 1942 and that
W Pborwards he remained in the hospital as a clerk urtil 27 Mareh 1946 when
he wart %o subcamp Gusen IT (K 138, IEE"_I. The nesusad farther testi-
¢lad that during the time he was blook slerk in blosk 13 no inmte by the
mme of farl Fryos appeared va hle voeber (R 148),  Ha Adbaslsdmad
responsibility for the death of amy inrates while he was at Guaan I
(i 161)« The drills referred to by prosasution witnesses Hook place
betwsen blooks 26 and 26 or rather on grounds where those blooks wore
later onnstructed, He, as a block olerk, had mothing %o do with them,
The Blosk eldsst ws in ohargs of the drilling and the room eldast wna
required %o be present (i 168), The socoused testifisd that therc was a
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rao . of wter botween blooks 15 and 14 (% 175), probably twn matets ty

o cepar, b that the hole pafor=nd b by proseoutlon witnosses 11d wob
sxiss 1. 176-188)e . 'The soeus- Iurbher +ist 1T16a that tho thto of his
transser ¢ gubonmp Gusenm II ap i 'ng in his statement (F-Fx 5A) was not
Qar T Tophead of Fobemry 1747 1% should have been 27 Maroh 1845
(4 13c, 168).

Witness Glowsnlki, who gest’ “af “for tho prosgoution, naver laft
subornp Gusan I (R 128), Thur wove nevor more than 20 blooks in subesmp
ousen 1T (i ip4, 128, 139, 1S%).

fiodrory who was in suboarg. Loul 1 from May 1943 (R 318) apd a loader
af % soiletnnce movemenb among ol inmatos , tortified that no complalnt
wma Lot reselvwed abodh bhe asauast? Luomenl,

iflotanoy of Eyldances .1-:.1.:-‘.'.-\ ‘mp n go-belliperent of Garmamy.
Phe tpttmed of guiltr both aw 4 Tiroaga Toand Charge 7! 4rs weovonbed
e L) avifonoe. 'i'ha pagtacy, 1 teh exceasive.

‘gt tinngy We Febibfomsior 7 ~lew por Letit lone ful Jhwi us #ore

o ranndat dooe That tho Findinga I-H;Iﬂ genienud Ur LTI,

by dnhann FULGER

it ioml ity Germn

hgat 41

Civilian Btatuat Construstion Worker

farby Status: Hona

Military Status: Hone

Plaas NG Crampe I

Findingss g Charge I

Sambenoo ¢ 10 years, ocommeming 4 June 1945
Byidenge for Trosecutiiont The acnused wig an inmte of suboamp

Sugon T o Mmukhausen Oonsentmt ion Camp in Austria from August 1940 %o
8 Anrll 1945 and following Merch 1942 garved as onpo (R 238, 528 P-Fx
g4},
Kowa Lakd et 1fled that ths acoused held seveml peaitions in sube
o« B8



gump Gusen I, He was auxiliary oavo, then sapo, amd in 1945 capo of

\he tasoment construotion (RI13), Follrwlng Jamary 194% the witness
saw the acoused almost every day, In May or June 194% he saw the
aooused beat Folish immtes becavss they were unable %o push a oarh rut
ora rieldy I Loat them ev eevoruly that dhay wava hlaading from %ho
fhon und the hed (R 14}, This coourred ina mendow nenr the stone
quarry. The victime wers thrown on & cart by other lomtes azd taksn
to the cump (R 14),

¥ ro indak, an immute of subommp Guaen I from Juns 1940 4o Maroh
1944, met the acoused in 18943 or 18944, ?hu aooused was capo of & work
sota i that book rubblah out of tho camp with a oarh amd brought buok
vegetables (R 89), lu ¥eobruary 1843 the mecused beabt with o wtislk, &
or BY newbimeters lorg and onme and a half or Hwo somkimetoras thisk, and
killed o Spanish lnmbto who, hu.dl a'::::lun soe turnip (R 41-43), The witnenss
and anctker lomats a‘hnrl;erl to sarry the vietim to the atone owmrry bk
he died on the way (R 43},

Franks tostifisd that in 1943 he was a gapo in the 58 Barber shop
wrioh was outside the camps thmt, in 1943 11?. guboamp Gusen T, ha often
saw the sosused who hed a detail of about 15 inmtes with a Frensh v b
(R 82); and that Tive or six times he ulwr tﬁ agoused beat inmates of
44 ffarent mtlomlitles with a stiok., The greater perosmtuge of the
femeboa in fvaan nk hat time were Poles, Spaniarde and Russiara (R 83),

Glowokd testiffed tiat in January 1945 the scoused best to death
thres immtes, a Frenohman, a Hussian, and a Fole, who worked 1ln the
oellar sonsbraotion datail, of which the acoused was capo, after having
acouged them of eausing mome sarth to ocave ln (R 97, 98), The witness
saw tka ki1ling from & distamse of about four metere. Tho corpass of
theso lnmates wers talmn to the camp in the afterncon (R 99),

Mo Jonakl bhatod in an extrajudisial swnrn wbatoment that the nocused
wag oapo in blook 13 in subcamp Gusen 1p thit in the beginning of 1944,
_ the sooused, together with ¥hs samp oapo, took a Hugedan lnmte 4o bthe
wishroom and beat lim severely with a rubber hose; and bhat the next
morning the Busslan inmte was lying in the vmshroom dend, This wi‘hﬁuﬁ
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nlso saw the accused beat Follsh and Russian lmmates with o atlok in
feont of the sntrance to the alr rald shelbter (R 118 P=Ex 44),

The mooused admitted in hls extrajudloial sworn statemant thmt at
suboamp Cumen,upen order of the detall leader he adminlstered to lnmtes
25 lasbes on their baols; and that he beat lumates who stole bread or
slapt (R 3283 P-Bx @A),

Evidence for Defemser The ascoused testifled that on 4 June 1245
after the liberation he reported to suboamp Gueen I in order to be dis-
otarged (R 239); that a formsr Folish inmts scoused him of having given
amother inmte 25 blows with a rubbar hose for stealing potatoes (R 240))
and that another Pollsh inmte sooussd Wim of having been a eam in the
sallar sonstrustion detail ard having heaten mmy inmtaes to death,
Howover, none of these obarges were ever brought up agaimst him (R 241)).

The aocuged f'ulrbhar testiflsd that whils 1o Gusen I he worked in the
stone quarry Fassenhofen i.n August amd Septembar 19403 in the pumping
stution and dralnage iZebellation from, Cotober 1940 4o February 1942; in
the sand pit Fitsch at 8%, Gsorgen from February to May 1942; in the
Danube earal sonstruotion transport from ﬂa.f 1842 o Februory 1843
bullding a transformey station 1nlﬁt. Goo rgon during Pebruary-la ol 1943;
in obarge of the sand pit IH‘:auh of 8%, Georgen from Mareh 1943 o the
prd of JPmnry 1944 in the detomtlon detail Eatedorf, 12 kilomaSera
from $he camp,to April 19443 in emrge of tho tunnel construstion dotall
at B%. Gﬂnrge.m during April 1944 and as eapo of the cellar construotion
dotall number 3 from £ May 1944 to 8 Maroh 1945 (R 246,248),

The acoused denled that the lneldent related by witness Glowolkl
over goourred (R 248, Z52)y and also denled that he ever performsd
dutiss on o wark detail an teatifled by witnesses Franke and Maroinink
(R 284, 288), At the time of the ineldemt related by witness Franks,
the aosused ws with & work detnll at least four kilomebers awsy from the
onmp (R 254), The acoussd himself had besn punished with 25 blews (R 289),
While he admitbed tlat ha someblmes slapped inmates bahind the ear a fow
times, he 41d so beoauss the lmmtss had violited some :unmp rules, He
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2150 admitted administering 6 or 10 strokes o some inmtes but he did
t Ma on crdsr of the work detail leader (R Zez-Ee4},

i wltness toatifiod that he rocetved food from the acocused (R 287,
268), Another witness testifled that the meoused distrituted food in
blosk 22 ina fair mnner (R 264, 285), and that the witness loocked upon
the acoused as & good comrads (r 28%),

4 third witnoss, whe had bsen construction detall leder in aubeamp
Guson I, testified that the nooused was o sillled worker (R 503), and dur-
ing the greater pard of the tima betwsen 194U mnd 1944 tho acousad worked
under tho witness' orders (% 304); that the acoused traated the workers
urder hir in & fair munerj and that in ofie instance the mcoused wun
benten for not Toreing lnmbes to work when they wore unable ta do ao
(n 304, 308), A fourth witness testifiod that tho ancused was beaten
$hres times for protesting the drtarssts of the immtos (R 312),

Gaiger, an lomate of Gugen 1 YTrom Moy 1943 to liberntion and o loader
of the resistance movememh among concentrat ion oamp inmates (R 319),
toatified that ne oomplainmt was over rau:ﬂivpd_by mambars of the movemsnt
sorgerning the acoused (R 320), .

Sufflolonsy of Evidenssy Osmcarning superior orders, the aooused
filed to moek the burdsn af proof required by perbinemt awthoritlas
disouased in Seobion V, pest., The findinge of pguilty are worrintod by
thy svidemneo, The sentence is not excesslve,

Istitions: No Fotit ionsfor Review nor Petiitlons for Clumeney
wora [iled.

Hesotmandat ions That the findings and sembence bu avprovod,

V. AULET LUNS Ul LaWi

Jurisdictiont The jurlsdistion of the Courb to try scoused FIRNER
and YADIMAYR on Charges II and I e questioned by the defense, It
appenrs tht the defense intended to attack the jurisdiotlon on the ground
Lttt the offenses were ocormitted prior $o entry of the United States imbo
the war,

A validly sonetitubed court of an independent atate derives its
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nowey Cromthe BTATE: & stabe 1o lndopendent of nll ather’ skataa in tha
sxeroisa of its judicial powsr, exoept where reatrioted by the law of
miions (8.5, Lobus, France v. Turkey, 2 Hudson World Court Heporte 283).
Conour ming punishmermt for & orimo of the type iovolved in the instant
sase, & e been mtated that the soversign powsr of a state extends "to
the punishment of pirmoy and other offenses against the common law of
rations, by whomspever and wheresosver sammitted® (Wheaton's "Intermatlon-
al Law?, 8ixth Bdition, Volume I. page 269), Tovognition of thia
governign powsr is comtained in the provision of tha Comatitution of the
Unibed States whioh sonfers upon Congress power 'to define and punish
affermss npainst the law of mations S (Winkhrop, "Military laws and
Frocedents", Second Bdition, Heprint 1920, page 851).

Any vinlatlon of the law.of :In.tiunu snoroanhes upon And injurss the
interesta of all ur.ﬁrurul;n' stotem, Whether the powsr to punish for such
arimes will be exerclssd ina partioular case is & TRTLeT resting within
the discretion of a state, Hnmur,. ;.t 15 axlomtio that a stete, adhar=-
ing to the law of war whish forms & .prt ﬁf'.'hhn law of matlons, la lmker-
onbod in the pressreation and the enforoemett thersof. This 1s true,
trrespective of when or whers the orimp was committed, the belllgerency
status of the punishing powsr, or the et lom ity of Yhe viotlma.
("Universality of Jurisdiction Cver Tar Crimen" , by Cowles, Californis
law Revisw, Volume XXXIII, June 1048, No. 2, pagee 177-218) "law Heports
of Trianls of Var Crimirale", by Unlted Mot ions War Crimes Commission,
1947 , herairafber referred to as "law Reporta" Volume I, pages 41, 42,
43, U United Stales ve Kleis, ot al,, Hadamyr Murdar Factory Cass.
opinion DJAWC , Fobruary 1946; Unitod States v, Weles, et ul., Dachan
Gomentrat lon Cemp Case, opinion DJAVC, Maroh 1948: United States v,
Baoker, ot al,, Flosserburg Coroentration Camp Case, opinion DJAWD, May
1947y United States v. Brust, opinion DJaWC, Septenber 1947; and United
States v; Otto, opinion DJAWC , July 1847,) & British dourt sitting in
Singapors tried Tomone Shimio of ¥he Japansse army and sertenced him %o
death by mnging for illegally killiug American prisomurs ul wms ab
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faigon, Frenoh Indo-Chima (Law Keporte, Volum II, mge 128),

Ts ia olwar that thw Qourt mmd Jurisdicvion of The porsons of the
acoused and of the subjsot mtter

Suparior € t  Aocoused FOLGER sought %o Justify some of his
aotions Ly offering evidenoe o show tlat he we asting in compliance
with "suparior ordara", Complismye with superior orders does not sonsti-
tuto o defense to the olarge of having oommitted n war orime (Trial of
Henry Wire, ¢Cth Congrees, Znd Sess., House of Reprssentatives, Ex. Doo,
Noe 3, pags BlZp Veol, 11, Sixth mition, Uppenhelm, “Intermtioml law”,
mragrach 253, page 453; Llandovery Castle Case, 16 Amertean Jourml of
Intematioml law, mge 7083 United ﬂ‘hénl v. Thomms, opinion DJATED,
Dooember 1945; and United States 7. Elein, ot al.. (Hadamr Murder
Faot ary Case), opinion DJATC, Pebruary 1946 and Fremoh Hepublle v,
Wagoer, ot al., Court of Appeals (France), July 1946). This ruls is
followed in Anglo-Amarioan jurh!pruduml (Mitotnll v, Barmony, 15 How,
116, and "Mamml for Courte-Murtial; U.8. Army®, 1928, mragraph 148),

Cempliance with superior orders my, aunder oertaln olrcumstances,
be oonsldersd in mitigtion of punlsbment, Howsver, an ncoused who
sacks ro’lef on such groumnds assums thn'buﬁ-n of artahlishing (a)
tint he recelived an order from a lnilllr:l.nr- in Met, directing that b
oamnlit the wrongful mot, (b) that he d1d mot kmw or, as a reasombly
prudam: person, would not have known that the ast which he was directed
to porform me illegal or contrary o universally sooepted standards of
humn conduct, and (o) that he acted, at least to wome extent, under
irmediate ocompulsion, Having st lafuotorily ertablished thess
slemonto, tho amoush to which his semlouse slwuld Le mitigstod cepends
upon the ommeter and extent of the immediate compuls lon under whioch
ho aoteds (Ses london Agresmest of 8 August 1945, Comerning
froseoution and Punishnent of Major War Crimimls of the Buropean Axis;
P 27-10, War Department, U. 8. drny, "Rules of land Warfare", paragraph
345.1, Ohange Yo, 1, 16 Wovember 19443 Oppenhotm, "Intormatioml Law",
supre, and the Llandovery Castlo Case cited thorein; “Marmml for Courts-
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Wartinl", supras "Heport o the Fresident of Tnited States", 7 June
1946, by M. Justice Jackeon, VU.H. Ghlel Couusel for Bhe Proswention nf
ixis Orimimliby; Extract from Geebbels' Wihe Alr Terror of our Enemies”,
fourd in fooctnote, pags 63, “M1lihary Cooupntion and the lules of the
Law? , by Ernet Fraenkely Unikoed Jades v, Biry, ot al., opinlon DAt ,
Septembor 1946, United Statss v. "hemas, supra; and United dtates v,
Book, et al,, opinion DJAWD , December 1946.)

 Legal Sufficienpy of Charges and Partioulays: A guestion not speci-
rioally raised during the course of the trial, tut whigh merlis dlsouss-
ton 1 whether Crarges 17 and Mland the mrbiculars thereunder are
lagally sufficlent. !

Paiegin th b, Sest tan o323, Title B, "Logal ard Peral Admin-
tstration" of "Nilitary Government Regulations," published by Office of
Wilitary Gove rnment.for G,_,-mﬁ;,r (15), 27 Yaroh 1947, requires blat eaoh
charge disolose ome offenss unl'r: Faoh oharge in the instant oase
alleges wiolat ion of the laws and usages of war. Hegardlees of Lhe
expression 'laws and usages” of war, only one offenis ia alleged, Lw@., &
slolat don of tha "law' of war, Igu.th; sade of In ra Yamashita, €6
Buprame Lourt Reporbur G4C, bho shargne n‘!l;gad violation of the "awn of

var," yeu Mr, Ohlef Justioe Stone, in referring to the oharge, used tle

sxpmasion that it alleged My violation of the law of war' (underscoring

qupelied). Thus it is olear tiab t¥e more approprinte expression is
", yiolation of the law of my."

As 4o the question of whetlhar each ohirge and the part foulars there-
wrder allege mora tlan one offenss, {rasmich as more than one illegal
aot 1g involved, the following langusge ia *he Vamashita mana, supm. 18
partiunmn

"Thg Charge. Nelbther Comgressioml actlon nor
the military orders sonst 1butlng the oommisslon
authorized it to place petitioner on %risl wn-
less the oharge preforred agalnst nim s of &
wlolation of vhe law of var, The charge, 80
far a8 now relovant, is that pet itionmer, be-
Lwoen Ootobar §, 1944 and Sevterber 2, 1945, in
the Philippine Tslanda, “while oommnder of
armed forevs of Jupan ab war with the United
Byakos of Amurinon and its allles, unlawfully
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disrogarded and falled to discharge his duty as
comeander o aomtrol the cpemtions of the mem-
bors of his commnd, permitting them to commit
brutal atrooities and oiber high orimes against
people of the United Stites and of its.allles
and depondencies, partioularly the Prilippines;
ard he , 4 , therety vininted the lawe of war®.
"Bills of mrtioula~e, #iled by the prossou-
tion by order of the vumlasion, allsge a sarias
of nots, one hundred@ as! twenty-three in mumber,
committod by membars of the forses undar peti-
tioner's command duwring the poriod mentioned.
Tha first ftem epeaifilos the oxecwt ion of 'a
delibarate plar and purpose to mssacre and
extermimto a largs part of the alvillan
population af Batnngan PFroawinss, ared ko da-
vastates and destroy publis, private and re-
1% property thersin, aus a result of
whioh mors than 25,000 men, womes and ohll-
dren, &1l umrmed noncombatant oivilians,
wore brutelly mistroated and [illed, without
ocalge or trial, and entire settlements ware
dovastatad arl Adset poyad wardonly and wish-

out military nscessiiy ;' Otlor itare apecify
aots of vioclemse, sruslty and homiolds in-
flicted upcti the oivilian populat ion and
prisconers of war, aots of wholesals pillsge
and the mrton destruction of religious mon-
m:ﬂ:l.' ¥ i

Ancthsr sapect of the question as to logal suffiolency of the res-
meotive slarges and partisulars not raised during the trial is whether
eanoh ohargs and the partloulars thercundér are stated with suffislopk

ot louls rity aod definlteoooss. In the Yamehita oase, susm, with
rospest to the brmd sllegations imvelving numerovs orimiml nets, the
Suprens Jemrk stated:

"Obviously oharges of violatlons of the law
of mar Triabdls belore & military tribuml nead
rot be stated with tho precision of a orewmon
law irdiotment, Cf, Collors v. MoDomald, supm,
420, But we comclude tmt the s llegat ioms of the
chargs, tested by any reasomble standard, adesquits-
1y allsges a violation of the law of war and tiat

=ks commission lad auvthority to try and decide 1he y
lngue which it raised, Cf., Dealy v, United

States, 152 U, 8. 839; Willlamecn v, United Btaten,
0T U. .5, 425, #47y Glanger~?; Uolted Makes, 316, T. 5,
60, 68, and cases olted,

It is apparent that the allogaticns in the instamt case spooify the
orimim] sots and identify the tioe, the place, and the visttims thereof
with considembly more mrilcularity than d4d the allegations in the
Yamsrita case,

Exidones as %9 Independens Tiloglaobs! 4s appears from the svide
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snoe for the proseoution as to asousad PIRNER and MADIMAYR, the record
comtains svidence as to the comni~iics of sertain 1llegal acta nob oovered
by the sllegations. Thus tha qucsiicn ia mlaed as to the legal signifi-
sargse of ths admission of evides» ai to the commission by the acoused of
sush independemt 1llegal acts.

Saat ion 5-864,4, Title 6, "legal and Peranl Administration® or
"iilitary Government Hegulations," published by Gffice of Miliary Govern-
ment for Germary (US), 27 Mareh 1847, provides that "a1l evidance whish
will add in determining the truth will be admitted." Subparagraph a,
gestien 270, "anwl for Trial of War Crimes and Related Onses,”" 15 July
1946, s amended, provides that o war orimas tribunal may admit amy evid-
enoe whioh in its opinion has probative value, OSubparagraph o{2) of sald
Secticn 270 provides that a war nrimh tribumal my admit any svidence
valieved to be of probative value or, %o avply a similar test, ovideme
whish would be halprui. in arriving pt o true findirg.

The Obaff Judge hdvosats, Hoadquarhars, United Stotea Foroces In
Austria, in his review of & war erimes ;;.na, Untted 2tates v, ihroluri. at
al,, Case No, 5-100, Beptember 1346, tried 'I!jr '-Iu militery commiselon appoint=-
ad by that headquarters, stated with regard to evidenoe soncerning independ-
art arimes committed by the accwsesd, thay it oould be disrogarded only in
the event that there is sufficient admissible svideme to gugtain the find-
inge as to the orime oharged. He further t.t!a.tnd tmt the sentences iovol-
7ed in that omse snould mos be dlesppivved mersly bessuss of the admissinn
af evidemse relating to separate indepsndent crimes, Af thera is sufflolemt
arldense, exolusive of that relating to such independent orimes, to auwrta in
the findings as to the orime charged. The Judge Advooate oited in his
review, in support of his position, pamgraoh 87b, page 74, "Mapual for
Courts -Martial, U.5, Army," 1928, whioh mragraph is based upon Artiole of
War 37,

i 1ike rule is contained in the regulatlcns specirlonlly appiloabls
t o Military Govermmert Courte:

"he proceedings ehsll not be invalidsted,
nor any finding or sentenocs disapproved, for . : gpi aon e

amy orrer or swdasion, tankhnieal ar otharwise e
pesuring (slc) in such procesdings, unless in
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the cpinion of the Reviewing Autherity, after
an examinatlon of the entire record, it whall

apvenr dlat tlw srror or oulsdlon bas rosultiod

in injustice to the mooused,"
(Bection 5-338, Titls 5, supm,)
In view of the foregolng, the admission of the evidence as tao the

popurabe Ludepmrlent srives duss wlh, Lo swl of Aself, svosbibube
grounds for dlsapproving the setlons of the Courk,

Application of Parent Case 4o C It I% does mot affirmyively
appear from the weeord of trinl that e certifled acpy of the ohargs,
marticulars, findinge and sentemces pronctunosd In the parent Mauthausen
Conpent rat ion Camp case (United States v, Altfuldisch, ot al,, Cose
Mo, C00-50-5, opinion DUAWC, February 1947, hareim fter rafarred to as
the "Farent Uase") was furnished %o the Vourt (Pamgraph 1&, letter,
Headquarters , Unlted States Foroes, Puropean Theatsr, file AG 0C00.5
JAG-AGO, subjeott "Trial of War Orimes Onszes," 14 October 1948, set
forth at length in Sestlon 120, 'ahhmnl for Trial of Var Crimos and
Rolated Cases, 16 July 1946, as umended), The bettor praotics would
have been to offer sush soples in w!.damq_, ) Enwu':ru'r, a4 Mllure to do

ao dld not oreslude the Courd from ‘hﬂ.king-jﬁdhiu.l notios af the
"dps ladon revdered in the parent case, including the finding of the

sourt * % * {rat the mss atroolty opemation was crimiml in mature and
thot the partlsipants therein, notlng in purawmnze of a oommon deslgn,
A1 snkfank paerane da Et11ings |, hentings, dartures, nho ®

Witk tho sxoepbion of aciusel PIRNER, all of the ascussd wors
shown te hoen purbloipated in Uhe mess abrooity, and tho Tourh we
varrenbed 7y e evideme adduced, either in the Parenh Cuue nr in this

subissquent prooeedinge, ‘o oonoludling as to them that they mob only

parslolipated 4o n wvbstankdal degree but that the mature and extenmt of

thelr partioipation wero such e to warmnt the sentercns imposed,
Examimtlon of hhe ewitlre resord fails bv dlewluss suy erovr or

omission in the senduot of the wrial whish resuliod In injustics to the

noousod, :

TI. CONLUSIONS:
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1. 14 1s recommended thut the findings as to Ohargs 1 be app-
roved, exoept that those us to sooused PIRNER be disaporoved; that the

findings as to Charge IT be avproved; and that the sentences be

APPTOVUle

2, Lagal Forme Bos. 13 and 18 to accomplish this rosult are

attaohod hereto, ahould it maet with approva L

CLATDIO DELITALA
Attommey
Post Trinl Braroh

Having examined the record of trial, I conour, thls day

af 1948,

1 1 €. E. BTRAIGHD
Lisuyempt Quluoowl, Jh 0D
Daputy Judge Hdvocats
vl for War Criman
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