IEPUTY JUDGE ADVOCATE'S OFFIGE
7708 WAR CRIMES GHOUP
TUROPEAN COMMAND
APO 407
12 February 1948

UNLITED a‘mamms;

Ve ; Cepe No, 0CO-B0-2-108

Luawig GRUBD, et Al )

Te - DaTA: The accused were tried at Daghau, Germany, during the
period 24 Oetober—6 November 1947 before a General Military CGovernmont

ﬂmt.

FIRST (HARGE: Violation of the Laws and Ueages of War,

Pertioulars: In that Iudwig Grund, Sebastian ©temberger, Johann

Wirth acting in pursusnce of & common design to commit the ncte
horoinafter alloged, snd e individunl(s) aiding in the operation

Of the lachau Uoncentration Uamp and canps subeidlary thereto, 4id,
&t or In the vieinity of DACHAU and LAWDSEERG, Germany, betweon
about 1 Jenuary 1942 and about 29 April 1945, willfully, deliberately,
and wrongfully encourage, aid, abet and participate in the subjectiom
of elvilian nationale of nations then at war with the then Gorsan
Heich to orusltiess and mistreatment, including killings, beatings,
Lorfures, starvation, apused end indignities, the exact names and
mambers of such ecivilian nationals being unkmown but agoregeting many
thousands who were then and there in tha ocustody of the Germen Rodeh
in exerolse of belligarent control,

SECOND OHAHGE: WViolation of the Lews and Usagss of War,

Particulars: In that Ludwig Omund, Sebestian Stembergzen Johann

Wirth acting 4n pursuance of a common dsaign to commit the aste
horeinaftor alleged, and as individusl(s) aiding in the ocperatisn

of the Dechau Concentration Camp and eamps subsidiary thersto, 414
at or in the vieinlty of DACHAU and LAVDSBENG, Garmany, between
apout 1 Japuary 1942 and about 29 April 1946, willfully, deliboerately
and wrongfully emcoursgs, aid, abet and participate in the subjeetion
of members of the armed forces of nationa then 8t war with the then
German Reich, who were then end there surrendersd and unarmed prisoners
of wer in the custody of the then Gorman Releh, to eruslties and
mistroatnent, inoluding killinge, bemtings, tortures, starvation,
apuses and indignities, the axsct names and numbors of auch prisoners
of war being unknown, but szgregeting many hundreds,

Accused GRUND wees & member of she 58 with duties
of guard, dog leader, dotnll leader and roll eall lesder at Camp Duchau
and subcamps Friedrichabafen, Asderach and Usberlingen from 1940 to April

1846, In addition theretn, the accused personally best and mistrested
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of tha charges, particulars, findings and sentences in the Parent Dachay
Ooncentration Oamp Case (United States v, Weisg et al,, Dase Wo, Co0-50-2,
opinion DJAWC, March 1948, hereinafter referrod to as the "Parent Onpa"i

see Doction Vypost).

IVe ZIVIDENCE AND EECOM/ENDATIONS:

1. Iudwle GEUND

Nationality: Germn

450l il

Oivilion Status; Waiter and factory worker

Party Statusi Nezi Party ﬂma 1939

¥ilitary Status: 85 Teshnical Sarseant

FPleay NG Charga I; NG Charge II

Pindings: G Oharge I3 O Charge II

Santence: 10 years, comnsncing 6 May 1946
Dvidence for Proseputiont The spoused was an 8§ Sergeant with duties

of guard et Ducheu Concentration Oarp from February 1940 to susust 1543,
From august 1943 to April 1946 he was at subonmps Friedrichehafen, Raderach
and Usberlingen, camps subsidiary to Dachsu Concentration Camp, ae an 58
Technical Sergeant with duties as dog leader, detail leader and roll

oall leader (R 179-181, R 19) P-Bx 8), -

Kamp, who was & former Geramn invate at Camp Dacheu from 18 Septenber
1942 to 30 June 194%4 from 1 July 1948 to April 1944 at ouboanp Friedrichs-
hateny and from April 1944 to September 1944 at suboamp Raderach (R 21);
testifivd thet he knew the sccused at subcampes Friedrichshefen and Radorach
and thet the socused was en SS Technicel Sergeant with dutice of roll enll
leaders The witness identified the mccused in Court (R 22, 28), Iu
Degember 1948 at subeamp Frisdrichshafen the accusad struck the witness
in the face snd kicked him on his knee (R 23) a0 sevaraly that for 8 days
his facs and knee wore swollen (R 24), Inmates who wers esught trying to
B808p0 were taken into & room and lept there 3 or 4 dnys and when they
were relsased, their bodiee were black snd blue, Hs saw the accused
lead the inmotes in mnd out of the roomé, later thess inmetes were sont

2




to en extarmination concentration canp (K 24, 25), He further testified
that he saw the sccueod beat inmates at lemst 20 times with hie hande and
fiets (R 25, 26), At subeamp Friedrichehafen he saw the accused set his
dog on inmates and they wers bitten by the dog (R 27), In Septesber 1944
at suboamp Raderach, he eaw the accueed chage an inmate into a moat which
surrounded the eamp and was filled with water (R 28, 27), He honrd from
other inmates that thoe accused had ecaused 3 incatea to be shot &t sub-

camp Haderach, The inmatese were elther Russian or Polish (R 28, 38),

Brem, a former German inmate who was at Camp Dachau from 1941 to
1 July 1843, at subeamp Friedrichehafen from 1 July 1943 to 30 april
1944, and at subeanp Haderach from 30 April 1944 until the fall of 1944
(R 37), testified that he knew the accused, The witness identified the
scoused in Court (R 38), He further testified that almoet deily he saw
tho scoused beat inmates with his fiste end lkick them with hie fest (R 39),
The witness was also beaten by the accused (R 39), In 1943 at subonap
Friedrichshefen he sew the sccussd bemt an Austrian inmate to the ground
and then Jjump on him with hie feat, This inmate was bleeding from the
nose and mouth (R 39, 40), During the summer of 1944 2t subcanp Friedrichs-
hafen severnl Polish inmates escaped, Thay were resaptured and returned
to eubeamp Raderach, They were severely mistrsated and hed to stand
handeuffed to the fence for several daye, A% night they were hand-
cuffed together and had to sleep that way, The mscusad wee the ons who
handouffod them together (R 40, 41, 49, 50), At suboazp Redersch the
innates received packsges of food and in the evening after roll oall they
would cock the food on the stoves, Twice he s2w the acecused upeet the
pots and dishes, epilling tho food and then chasa the inmates away (H 43,
52). In the summer of 1944 at gubeanp Raderach hs aaw tha accused beat
many inmetee who hed complained ebout their old eshose (R 44),

Schoen, a former German inmate at Camp Dacheu and subearps Prisdricha-
hafen and Badersch from 1943 %o 1944 (R 55), teatifled that he know the
sccused and that he was an S5 Technical Sergomnt with duties of roll eall
leader, [The witness identified tho accused in Court (R 56). Ho saw the
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accusoud kick meny inmates who had not lined up properly on the roll eall
square, They were beaten to the ground by the sccused and if they could
not got up he continued beating them while they were lying on the ground
(& 87, 58),

Huerner, a former Austrian inmfte at subcamp Frisdrichshafen from
July 1943 to February 1944 (R 'FE), testified that he knew the soccused
and that he wes a detail leader, dog leader and roll esll leader, The
witness identified the sccused in Court (R 72, 73)« He saw the accusod
at officlsl punishments of inmates But the sccused did not partieipate
in the beatings; he nnly chacked tho inmates agminet the 1ist that he hed
in his poseecssion (R 78-75), BEe saw the accusad during roll eslls strike
the inmates or beost them with & club (R 'ﬁ}. The elub was & light etick
(R 78)s Hs heard that many of the inmates that had besn Neaten by the
ascoused had to be taken to the dispensary for troatment (R 82),

This witness stated in hias axir.a;wiiudai aworn atatement that at
subcamp Pricdrichehafon he saw the accused beat iametos with 2 dog vhip
or & slub almost daily. He also sav the sccused kick the inmates with
his feet. Ha saw the accused sdminister 25 lashes to inmates as official
punishment, He heard from other inmetes that the scoused tied the hands
of inmates behind them snd then hung them wp by thedr wrists (R 877; P-ix
16, =

Eameter, & former German inmate at subeamp Friedrichshafen m:::: Moy
1943 to May 1944 and at subeamp Raderach from May 1944 %o Ea.ﬁt-m’har 1944
(R 87)y teatificd that he knew the secused as & dog leader and roll emll
lender, The witness identified the acoused in Court(R 87,88).He testified
that he had nicknemed the azeeusad "Bone Karl beesuse the aceused derived
great pleasure out of kicking the inmates on the shins (R 88), On Zastor
HWonday 1944, § Folish inmates esoaped from subeamp Friedrichehefen, Two
monthe later two of them were recaptursd and drought to subcamp Raderach,
Three weoks latafr % more were recmptured, He saw them at subesmp Rederach
and saw the scoused handeuff theam together at nlsht snd how he repeatedly
klcksd then on thedr shin bones (R 88-80, 97)., Hé saw the accused beat

o Garsan inmete in the face and threaten him with his platal (R 90, 91).




Sattler, & former Austrisn inmate at subcamp Friodrichshafen Irom
July 1948 to May 1944 and &t subeamp Raderach from May 1944 to September
1944 (K 126, 127), testified that he knew the accused who wae & roll call
leader at both subeszmps, The witness ifdentified the spccused in Court
(R 127, 126)s In Decambor 1943 he was beaten by the accused for handing
annther inmate & ruler throush the wire fence, He was knncked to the ground
and after the beating he was bdlaeding from his noes and mouth (R 128,
120)., This testimony corroborates the testimony of witness Brem, He
furthor testified thet he gew the sccused beat inmates for asking far new
shoes (R 129),

Pival, & former austrian inmate at subesnp Friedrichshafen from Jumw
1943 to May 1944 end at subeamp Raderach until 28 September 1944 (R 132),
teatified that he knew the focused 4 o dns lesder and roll esll leader,
The witnese identified the acoused in Oourt (R 13). The accused wes
known and feared by the inmates because of his brutality end attitude
toward the inmates (R 133), In ths epring of 1944, & Ruseian prisonsy
of war escapsd, He was recaptured 6 weeks later, At a later date thie
Russian prisoner of war told this witness that the secused had severoly
beaten him by giving him 50 blowe with & erop, He testifisd that, before
he had loarnsd this informetion from the Russian, the witness had saen
that his fooe wes swollen (R 174), In the swmer of 1943 ha saw the
acdoused beat and kick & Polish inmate who had just bheen rel-tsed from
the hospital so severaly he had to be taken to the dispensary (R 138),
He further teatified aw tn the handcuffing of six Polish inmates nightly
by the nccused, thus corrobarating the testimony of other witnesses aas to
thie epieode (R 1385, 138),

Schlulthuiu. stated In his extrajudicial sworn statement that he
was e elvilian employee at the Zeppelin fagtory in Fricdrichshafen; that
from 1943 untdl the end of the war he saw the accused there and eaw the
accuscd beat many inmates with & stick for no apparent reasom (R 1643

P-Ex 13)

Ividence for Defanse:r The meoused testified that when he was the
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dog leader his duties were primarily those of & caretaker for the dogs,
which included feeding them, The dogs were not vicicus, He wae at the
same time also the roll eall leader (R 181, 182), While he waes & guard,
the only weapon he carried was his pistol, At suboamp Friedrichshafon the
88 personnel were strictly forbidden to carry woapons or sticke (R 184),
During the time he was & guard at subeamp Friedrichshafen he nover beat

an inmate with any kind of woapen (R 184, 185) nor did he ever kick one

(R 188), There were certadin regulations in the various camps that had to
be enforced and if the inmates violated them or permitted mote of eabotage,
stole or fought amonget themselves, he would slep them with his open hand
(R 186, 186), Wone of the inmates ha slapped were injured mor required
any troatment st the dispensary (R 186), He slappod 8n inmate two or throe
times for pasaing a ruler through the electrically charged barbed wire
fence as he was afraid the inmate would be slectrocuted or ecause & short
cireuit (H 186, 187). After this slapping the inmate immedistely returned
to work (R 187), He testified that his sction in the incident when in-
mates were handcuffed together by him, was on an order of his commanding
officar, and was done %0 keep the inmates from escaping again (R 187,

188, 190). He denied the truth of the testimony of witness Pital, and
testifled that he never beat cr kicked Pibal, and that he did not beat

& Polish inmate that had just boen roleased from the hospital as testified
to by tho witness; that he in fact wae trying to halp the inmate after

he had fallen on the icy ground; that in doing this they both elipped

and the inmate agein fell to the ground and he again halped the inmate

get up (R 192, 193), During the time he was at suboamp Priedrichehafen,
Haderach and Usborlingen, he heard that inmates wers beaten with a elubd

or kicked by 55 personnel, but he never saw it happen, This mistreatment
took place on the vaerious outsids work details (R 208). Ho further testi-
fied that he was present & number of times when lnmates were given offieial
punishment on orders from Osmp Dachau. The capos did the beating under
the direct supervieion of the camp commander and he was prosent only for

the reascn that he hed colledted the inmites and led them to the place
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where the punishment was to be given (R 208, 209),

Prosesution witnees Kamp asdmitted on oross oxaminetion that he did
not know whether the mocused wes the one who beat the inmates that weore
locked up in the roem for trying to escape; that the accused may have bean
presont to prevent more punishmont being glven than had been ordered by
higher authority; that a Lisutenant Gruenberg wes Osmp Commander and the
rasponeible officer of the ecsmp at the time; and that he néver saw tho
aocused boat an inmote with any instrument, The inmaitas that were struck
by the accused with his hands had violated some osmp regulation (R 20-21).,

Sufficiency of Hvidence: The evidence clearly eatablished thet the
socused was en 55 Sorgeant sand en 55 Technical Sergonnt with positions
of responsibility 4n the Dachau Concentration Camp and camps suleidiary
therato, and that as sugh he partieipated in the mmes atroclty, and that
he personally beat and mietreated meny Inmates, In vegard to the relisnce
on superior orders, ths Oourt might well have ooncluded that the accuscd
ascted willingly and not under immediate compulsion end that he falled
to meet the burden of proof required by pertinent suthoritiss discussed
in Seection V, post,

The findings of guilty ars werranted by the evidenco. Thae sentence
is not wxeoesive,

Patitions: Wo Petitions for Reviéw nor Pebitions for Olemency were
filed,

Rogommendation: That the findings and sontence be approved.

Se

This mccused was not sorved and was not bofors the Gourt (32 1),
8. Johann WIRTH
This accused was sequitted (R 295),
Ve QUESTIONS OF LAW:
sdiction: It 1s clear that the Couwrt had Jjurisdiction of tho
persons of the npooused and of the subjeet matter,
Admiseion of Bxfrajudicie] Statemonts: The Court's ruling in denying
the defonse's objection to admitting into ovidonce certain oxtrajudisial
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stntaments wos proper (R B4, 85, P-Hx 10; B 159, P-Ex 11; R 180, 161,
P-Ix 12; R 161-164, P-Bx 13; B 274-278, P-Exs 15 & 16)., Such statemonts
by an sccused or witneeses ara always admissidle regardless of the prosence
or absence of those who mede them, A& Militery Government Courty shall, 4n
general, admit oral, written end physieal evidence having & bearing on tho
lesues bofore it and mey exolude mny evidence which, in ite opinion, is
of no velus as proof (Sactlon 5-829, Title 5, "Legel and Penal Adminis—
tration", of "Military Government Regulstions", published by 0ffies of
Hilitery Government for Germany (U.S.), 27 March 1947, asd Sectden 270, o
(1), (2) Mdemunl for Trial of War Orimes and Related Osses!, 15 July 1946,
as amanded) s

Buperior Orderg: Accusod GRUND acught to justify his astions in
participating in the beating and mistreatment of some inmetes by offoring
evidonoe %o show that he was neting in complimnece with "auporior crdevef,
Oomplisnco with superior orders doss not constitute a defense to the chargo
of having committed & war orime (Trisl of Henry Wirs, 40th Congress, and
Sees,, Houso of Repressntatives, Ex, Dae, No, 23, prge 812; Tol, II, Bixth
Edition, Oppenheim, "International Law", pavagraph 253, page 483; Llandovery
Ocstle Onee, 16 Amorican Journal of Internationsal Law, page 708 Unitod
Statos v. Thomes, opinion IVAWC, Descmber 1945; end United States v, Ilein,
ot al,, (Eadamar Murder Faotory Oasa), opinion DJAWD, February 19483 and
Trench Ropublic ve Wegner, et al,, Court of Appeals (Franse), July 1948),
This rule is followed in Anglo-dmerican jurisprudence (Mitoholl v, Hevmony,
15 How, 115, and "Menual for Courte-Martial, U.S, drmy", 1928, paregreph
148),

Compliance with suparior orders may, under sertain cireumstsmnces,
be coneidered in mitigetion of punishment. However, an accuscd who 8 ecks
reliof on such grounds smssumes the turden of establishing (a) that he
received an order from e superdior in faet, direoting that He ecommit the
wrangful set, (b) that he did not lmow or, a8 & ressonably prufent person,
would not have known that the act whiah he wae dirooted to perform was
illegel or contrary to uaiversally acaepted standards of hunan eonduet ,
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and (o) that he mcted, at least to some extent, under immediste enmpulsion,
Having satlsfaotorily eutablished these cloments, the amount to whish his
sunténcs should bo mitigated deponde upon the character and extent of the
lmnediate compulsion under which he scted, (Bue London Agreament of 8
Auguat 1946, Conocerning Prosecution and Punishmont of Major Wapr Orininsls
of the Buropsan Axie; TM 27-10, War Department, U, 5. Army, "Rules of

Land Warfare", paragraph 345.1, Change Wo, 1, 15 November 1944; Oppenhoim,
"International Lew", supra, end the Llandovery Csstle Oees olted tharein;
"enual for Course-Martisl", supraj "Report to the President of United
Gtates", 7 June 1945, by Mr, Justice Jackeon, U.S5. Ohief Oounwsel for the
Prosecution of Axie Oriminelity; Dxtrset from Goobbels! "Tha Air Terrsr

of Qur Enemies", found in footnote, pose 63, "M1litary Ocoupation and the
Rules of the lLaw" by Ernet Frasnkel; United States v, Bury, ot al,, spinion
DJIANG, Oeptember 1945, Uni-uaq. Statee v, Thogas, supra; and United States
v, Beok, ot al,, opinion DJANC, December 1944,)

Application of the Parent Oase: The Court was required ts taks
obgnizance of the decision randerod in tho Parant Dechau Ooneentration
Camp Onse including tho findings of the Court thersin that the mass
atrocity operation wie eriminsl in nature and that the parsicipants
therein seting in pursuasce of a common design subjected peracns $a
keillinge, beatings, tortures, ste., and wee warranted in Inferring thot
those shown to heve partioipated knew of the eriminal nuture thersof
(Latter, Hucdquarters, United States Poreas, Eu::npéﬁ.h Theater, File
AG D0D,B JAG-AGO, subjectt "Drial of War Grimes Ossea, 14 October
1946, and tha Parent 0s<so), Accused GRUND was shewn to heve participated
in the mes atroelty, and the Court was warranted by the evidence adduced
elther in the Paront Oume or in this subsequent Proceadings in eoncluding
that he not only partieipated to a substantisal degres, but the nature
and extent of his partioipation were such as to warrent the sentonce
imposed,

Hxamination of the entlre record fails to disclose sy arror or
omiseion which reaulted in injustice to the mocused,
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