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Ve ) Cage Nos O00-Flossenburg=-l8
Fugen 4IEHMER
ELVLEN sl _BEUDMBLNILGLLUNS

I, ([BIAL_DATAs Ths amccused wse tried at Dachau, Germany, 29

Ootober 1947, beforc a General Wilitary Government Court,
CHARGE It Violation of the Laws and Usages of uar.
Perticularst In that Bugen ZIEHLER, s Germen
national, did, at or im the vicinity of Ylossen-
BUTE, ﬁuwmaay, in or abouv deptenber 19.i.L, wronge
fully encourage, ald, abet and participate in the
killing of approximately five unknown Polish
netionnls, dnmates of Flossenburg Concentration

Camp, who were then in the custody of the then
German. ﬁaiah.

;II. SUMNMARY OF EVIDENCE: The sccused woe an inmaty of Flogsen=-
burg Concentration Cemp from Mey 1938 until wpril 1948, In
'ﬁeptamhar 1941, after a Polish inmate had eccaped from the samp ,
the remaining Poliah inmates wore forecad to stand on the rell
call sguare for threo days and three nights without any food in
the so~called "Polish detion", During this period the aceused
partieipated in the beating and migtreastiment of the Feolish in=-
nates, using o handls of a sledge hanmer to beamt inmotes whe had
fallen to the pround, He placcd tho nezzle of @ water hose in
the mouths of at lesst two or three inmotes, cousing wieter to

" run into their bodies until the vioctims were decd, The accused
was on unoffieciel capo of the constructicon headguarters detail at
that time,.

V. EVIDEUCE 4D RECOMMENDLILIONS:

. Eugen JIEHUEK
Netionality: , Gorman a =S
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Ciwilian Statusi Pointer

Party Statust Nono

Military Status: None

Flaat NG

Findinge: G

Sontenocet . Death by hanging

Evidenge for Froscgutliony The accused was an inmate of
Flossenburg Conocentration Camp from May 1936 until .pril 1945. He
waeg employed as o clerk in the construotion main offiece vith the
exception of short periode of time in 1943 and 1944 vhen he worked
in an outdetail of the camp (R 165 P-Ex 6L), The acouscd wes an
unofficial capo of thu construction herdquartora deteil (R 19,

52)« In September 1941 aftcr & Polish inmnte hod oscaped from the
canp, all of the Polish innstes of Flossonburg weroe foresd to stond
on the roll call sguare for throu days and nights (R 9, 19, 26, 36,
45)« During this so-ealled "Polieh wctlon" the Polish inmates
Wern severely beaten and mistrosted by the 55 and the camp capous

(R 19, 20, 21). The eapos who partioipstud in this "Polish Lotion®
repaived orders to do so from tho 85, but slee ruceived cxtra ra-

tions for their pertieipatien (kR 13),

Pive witnopsos togtified that during the first night of the
"Polish actlion® the aceusod bent some of the inmetes with the
hendle of o sledge hamuwer, kilcked thom gad gtood en their bodias
(k &, 19, 20, 26, 29, 33, 37, 45, 46). Thres of thuse witnessus
testified that many of the innates had follen to the ground from
weakness and thu acoused bent them brutally to foree them to gut
bup (R 26, 27, 37, 47, 48). One of thess witnussus testified thet
. ths viotirs bled from their foces and moutha (R 27, 29). Lnother
:?ﬂﬂ.ﬂf the five witnepsss togtified thot some of the victivs
‘wera besten to death (R 9), and at least five of thu vietins were

#ean being carried o the ereratory (E 10). The acpusded ussd a

Fu@mgr hose to pour water over meny of the unconsclous inmat 4%&2?{‘“0*an-

9}. Thres of thu nbove witnesses tustifled thet he plsca ZLAs/ L owv



nogele of the hHose Into the mouths of two or three of the Polish
lapetos and ran water in until the wvictine were dead (R 27, 33,
41, 47). ©One of the witneasses saw the corpse of a victin on the
following day, and it appecred bloated like a "water corpse" (R
28) . Tho oxtrajudicial sworn testimony of another witness (R 78;
P-Bx 8.) confirng thit the gocusvd placed a water hose in the
motuth of one Polish inmate and thet the Polo died was a rosult of
this mistrustment. This is ocorrchoreted by mn unsworn prutrisl
statonent ol ancther wiitness who eaw tho accused ploce thu hoss
into the mouths of someé Polish inmntus until thuy died (R 79; P=Ex
94). The gﬁﬁuaﬁﬂ adrltted to two of the prosecution witnvgsos
that he hed "set a Lo robbits in their place” or "brought somo
of them round tho sorner," whieh oxprueslons tho witnosess intor=
Preted to moan thot he had killed soveral of the Polish Inmates
(R 29, 33, 34, 38),

Evideongo for Dofenge: Tho acoused tustified thet he was pros=
ent and particivated in the "Poldieh Lotion" (R 74), but thet he
weg present only on the firgt day cnd only vartieipsted in buating
the inpates, Heo deniued thet he had kXillcd any of the YInmates or
thot he ever put & rubbsr hose inte the mouthe of any of them.
He merely used tho rubber hose to beat hips follew inmntes (R 62),
Hy pnztimipﬁtuﬂ in this aetlon because he had boin erdered to do
go by the Camp Cormander, He eloiwved that he could not have avold-
gd this duty bucause, had he refused, he himeelf weuld have bheon
besten (R 64). The accused furthsr teatificd that on the socond
day of the "Polisgh dotion" he wount to work with hieg uork deteil
and had to attend to the diseipline of tho inmates only on that
geocond evening (R 74)3 that orn the third day hu vwos present but
did not do snythingy that he hingolf wae bootoen nany tipes whille
en inmete in concentraticon comps (R 65); and that hLu vwas only a
elerk in thue congtrueiicn headquarturs ond did net wear the ine
eignin of o copo (R 66}, | i;ﬁ?{ﬁﬁu“ﬁﬁ.
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Diie witaees teatifiecd thnt he had never hoord sny pac TAIRgS
about tho nooused in the camp, but ths witnesa edmitted thet ho
did not hoesr everything 4n ecorp (K 57). Lnother witnoes tustie
fiesd that the ascoused did net have ¢ good reyutatien at ¥losscns=
burg (R 5?}? although he admitted that the asccused wae o quiot
inmats in the constructicn offico (R 61).

Sufficivpoy of Evidepges ke Uourt twng warranted from tho
evidence in soneluding thot the neousvd did partiedpate in the
hﬁaﬁingn dnd mistreatnonts of tho Polish inmotee during thoe go-
called "Polish Lotdicn", and thet the sotlcong of the npecused resuli=
gd in the death of some of thu iamntos.

The Ceurt was warranted in coneluding thot the ncoused pectod
with intense maliec tovards his Folle! inmataes in view of the ase-
cused's subsegquent adviscionk Lo other inmutus (R 33, 34, 38).

With rogard to the ovideonce offercd In support of guperior
ordoers, bha UDourt might wolli have coneluded thoi tlho nceuaed's
desirc to eoopernto with and plesnsv hls suporicrs wus stironger
than other considerations; that hue did not act unwillingly or undor
inmediats eompulsicn; that mo erder waeg in Inet rocelved; and thal
e falled %o méet the burden of preof reguired by pirtinomt aue-
theritids discussed in Scotion V, post.

The findings of guilty crs vwarranted by the svidence. Tha
pentence is not vxcessive. i

Botiticugt . Potition for Reviow was filed by fir. Guorge
asyongon, defense pounsel, 7 Novenver 1947, Fotltlons for Glerency
were filod by aceuscd's fiancoo, Friedn Langer, 29 Deccnber L947;
Waltern Heye,; 16 Novenber 1947; Guatev lnteks, 19 Wovember 1947;
Edrund Wiesmunn, £6 November 1S47; Kurt sehrceivar, 27 Duconber
19475 wleols Jakobith, 27 November 1947; Christicn bohr, 20 Novene
ber 19&7; Joseph Bergmiller, li Docember 1947; wnten Stingluugnsr,

16 Depenbor LY4Ys Jokann Aubat, 27 Novembar 1%47; Rarl MHayer, 14

December 19473 wnton Bichlweicr, Hifor, and B, Brou, 26 Nov| W =
18/ *F0 VN
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Rogoppendakient Thot the findings and sehtones BE APProVLGs
V. QUESTIONS QF L4Gs

Jurigdierignt « guesticn of 1o implicit im the charge ond
prrtisulars but act pedacd during the trinl or by the Fouitdon
fo» Review ie whethoer the Gourt Hed jurisdiection cver om offunac
cennitted prior to tho untry of the United Statos into the wers
The anots ullaga& 4n the inetpnt ensu cocurred in Scptember L1941,
thrie months bofors o stote of war oxdisted betwaun the Unitod
Strtes ond Gurrany.

L4 validly comgtituted court of an indopendont abato durives
its povurs from the Btntey nnd the Stnte 18 indopendent of oVery
other in the exurecies of its judieinl pewes, This power of o gove=
croign Stote extunds ¢ tHo punishmont of piraney and othur cf=
funsus qg&inat She eopmon Inw of teticss, by whonsosver and vheres-
soover ecommitted." (ubesten's Intornatdenal Loy, Bixth Bditicn,
Veoluno I, P 269), Roo gnitlon of thiz geverelgn peier 18 goue
tained in the srovieican of the O-netituticn ci the United Sintus
shieh confors upon Cengress bthe poucr N4o dofine tnd punish offon-
gus ogoingt the law of nattons,". (winthreop, "Hilitary lLows and
Proccdonts®, Sccond Bdition, Reprint 1520, o% puogo £31) .

It 45 aleor th-t she lawe snd customs o1 wor ecrpriss a porb
of the law of naticna, on offgnas againgt tho forrer 18 a viclo-
ticn of the lottoer. The judieisl pover of an independent State,

I erbracing the latter, ineludas trisl and punishment of oiffenders

apgainat the lawa and ussges of war; and jurisdietion to Try war

orininels is an inoident of the sovereciaen pouer of en independent
State (Wemorandum fox the Jgint Intelligence Conmittee, The Joint
Chisfs of Steff, file BFJGH, 1643/17671, 13 Decetber 1943, by The
Judge advocute Genoral, it page 3)« Such power is full and ooue
plete except whsre rastricted by the body of prineiples vompris-

ing the law of nations (6.5 Lotus, ¢roncs V. Turltey, # Hudaon

b - : o) Hhe poz £ ogn dr i I A
orld Oourt Keports 23.) he pover of sn independent s W«aanmﬁ'
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in connéoticn with the trisl of war criminals 1g net limitad te
the triel and punighment of war criminelse for oifenses comnittad
gubsequent to 4ts entry into a wer. 1Ilor does a loglecl anaolysis
of the churacter of juddciel pover of a soversign State ocompel
such restriction,

It 48 axiomatic that u sovereign State sdhering to the lave
znd usages of war 1ls a fortiori intercsted in their preservation
and hence their cnforcement, LThe pouwer to try ound te punish
violotors thereof is o necessary incldent of this interest. .uny
war erime, whenaver committed, constitutes sn invgsion ol the 1n-
terest of the poverelgn,

TWhether sush pewer will be oxereiped in a particular ecnss is
g matter resting within the diseretion ol the sovereign, In thiag
instance, the United States hme slocted to btry the acoused,

To avoid vnin and empty proccsses by the sovereign and to
cesure the snforcement of its sunbeness, physiecl custody ol Tho
person of s war oriminal is o prirmery requisits. Thy Unitod States
has custody of the geensed,

Wwhile the axistence of o atate of war 18 a ndigessary com=
ditdien precadent to thu existonce of a "wor erime", 1t 1s not a
sine qua nen of jurisdietion of an independent 8tntoe to try and
to punish an offernse against the lawe nnd customs of war. That
povgr gters from the sovereign cheracter ol an Indopondent State.
Thérofore, it reats on o basis cpart fror ~etunl vorticipnuvdion in
warfore a8 o belligerant,. That Is 1g net s belligarent la logi-
gally unimportsnt to the Jurisdiction of » soverclgn State. By
the sanc token, a neutral nation, socuring physiesl custedy of
o war ¢rimiqnl, would ﬁ:vu Jurisdietion to try nnd to punisih him
for the comnission of a wer erime. Tiwe of entry of the soverclign
State into warfare ig inpatorial to judieinl power of the State

ovar the offensp. Furth.rmore, providing tho oflcns. ohsrged 1s

& war erimu, tho tiuu of comnmtasion ol th. offunpe lg nelth é;ﬁ?_:wﬂﬂwuh

787¢ #H0 i
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of n sovercign State's validly congtituted courts ovur cither tho
offunse or the offenders The foot that the oecusud hoe comitted
the offense prier to the ontry of the United 5tates into war with
Gernany deocs not bar the United Statos from jurisdiction to try
end to punigh the aceusud for tho offciuse charged. Time of conme
mission is inconsuquantial te the Judicial power of the United
Stetes over thoe eoffense.

Particlpntion in weorfare aceentuates the prim-ry interest of
the indepondent Stetu in the enfercument of thu laus snd customs
of #ar and doss, in most instances, strongly induce thu Jtate to
exercise its juriadietion. UThe prosent cese 18 an example.

Co=-belligerency with rnother independont St-to agrinsgt whieh
netionnlas of the ¢nemy have eommittod curliur o wur erime cnhanoes
the intervst of the soverscign, shich later jolneg, in the prosc-
cution of the offendur against the lcus cnd customs of war. Hew-
ever, co-balligsrency doce noi of itself confer upon thu sovarcign
State the judicial power te try mar eriminnls for the offshsces
vhich they have eommitted agoninet the ally prior to the untry of
the sovercign into warfarce. Thot pover existed pricr te the ecrea-
tion of tho co=belligerent statug and on r brsls vwholly apnrt
from that status. Thesw conclusions nrulequnlly nppldeadle to thu
prusent casc. Though thu accusud hes comnltted thu offcnse
ageinst anothor nstion, loter am ally, prior to thu entry of the
United States inte the war, this Oourt of the United States hnd
Jjurisdiotion over the offensc oh-rgud.

Wiriters on intoermotional law have not expresscd viaws in
confliet with the antecadontly expressod polint of view of univer-
snlity of jurisdiection of the propurly constituted courts of »
goverodgn State over war eripes, irrcepuctive of thu time of com-

misaslon of the erimes. ..n artiels by onc writ.er lunds some sup=-

port, «ftor stating that cach eivilizmed Stnto hne o Very real

intoreat in tho punishmont of war eovimue, ho assorts thot “i.Eﬂ?Eﬂﬁuugﬂr*
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indepondent state has jurisdiction to punisn yaT erimingls 1n 1T8
eustody rogerdloss of the nalionality of the vietim, fhe time 1%
gntgrad the war, or plneco vhere thu clffunse vas committod” (undur-
seoring supplied). (Bee "Universality of Jurisdicilon Over Wnr
Crimea", by Cowles, Celifornis Law Review, Volume XXXIII, June
1945, No. 2, pp. 177-218.) _

The Gourt hod Jurisdictien of the pergon of thu nocusod and
pi thu pubjoet mattor.

Supsrior Ordurg: The neocused sought to justify hils asstlona
by offering evidenece to show thaot he was noting in compliancy with
"superior ordors". COompliance with supcrior orders dous Rt oone
stitutc a defense to the chorge of having committod o war erime
(Trinl of Henry MWirs, 40tk Uongress, Znd Segs., Houdu ol Reprusens
tatives, Bx. Doc: Ho. 23, pnge 812; Vol, II, 8ixth Edition, Oppun=
heim, "Internationel LswM, peragraph 253, page 4533 Llondovary
Castle Case, 16 émurican Jourmol of Inteinctlonecl Lou, page T08;
Unitid Stotes v. Thomos, opinion DJLUC, Decanber 194%5; nnd Unitoed
States ve Klodn, ot al., (Hidomar dHurder Foetony Case), opinion
DJui B, ¥obruary 1946, and Fruench Kepublie V. Wapmer, o0 al.,

Gour: of appsala (Franes), July 1946), This rule is followed im
wngle-cmurdean Jurdsprudence (Miteholl v, Earmony, 12 How. 115,
and Milanual for Courtam-srtial, U. 5. -roy", 1920, peragraph 148) .,

Complianec with superdioer orders may, under curtnin elrecuns-
standes, bo considered in nitig-tion of punlshrent. HowuVoer, an
nocused who saeks rsliof on guch grounds agsupes th. burdoen i
getablishing (a) that he reccived an order fror o superior in fuet,
direatineg th:t he ecommit the wromgful aet, (b) that he did not
know or, a8 o resgonpbly prudunt perscn, would net hov. kngwn thot
the aet which ko was dirceted to porferm was 1lleugal or gontrary
to uhi;arsnllj,acanptud stondarde of hunan conduct, and (e) that

he geted, at lesst to gvme extint, undor ipredintc compRlsilon.

Having satisfactorily vstablisghed thosc elumonts, the ““““ﬂ-;gﬁy{anamﬁu-
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which hid ssntencc should be mitlgotoed dopcnds upon tho ehapaetor
and extent of the immodistc corpulsion under which he acted. (des
London agreument of & Lugust 1945, Concerning Frosceution nnd
Punishment of lajor Viar Oriminals of the Eurcpegn axis; ¥M 27-10,
War Depnrtment, UsS. wrmy, "Hules of Land LWarfarc", paragraph 345,
1, Ohange No. 1, 15 November 1944; Oppenheinm, "Intermationnl Lo,
supra, ond the Llandovery Castle Coge ecited thorein; "Mapunl for
Courts=Martial", supre; "Heport to the Presidunt of Undted Stotus",
7 Tune 1945, by kir. Justice Jrekson, U.a, Chief Counsul for the
Prossoution of Axis Cririnclity; Extraict from Geebbels' "Thu Ldr
Terror or Our Bnemics", found in foobtnotu, page 53, "Military
ﬂnnupntinn.un& tHo Rules of the Lan", by Ernst ¥raenkel; Unitod
Gtntes v. Bury, ot al., opinion DJLWC, Septomber 1945; Unitod Statos
v. Thomas, supra; ond United Stntes ve Buck, ot al,, opinion DJLWC,
Deocenbor 1946.)

Exanination of the entire roerod f:.ils t6 diselosu -ny errer
or omission which resultcd in Injustice to ths ncouscd.
VI. COsCLUSIQNSS

1. It 18 receommended that thu findinga snd the sontience by,
approvads

2e Legsl Korme Nos. 13 and 16 to acoouplish this result

are attached hureto, should &t noet witl approvel.

Dl UDL LEWISE
Copta Inf
Posgt Trinl Hraneh
Hoving examined the rueord of %rinl, I concur, this __ e AHY

of 1948,

g, B. S0FLIORT
Liosutonant Oolencl, JAGD
Baputy Judege «dvooats

for wnr Crinea
\ '?ft FE. G R
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